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MARKET TREND: The government and courts continue to 

restrict the discretion employers have under non-qualified 

deferred compensation plans.  

 

SYNOPSIS: Prohibited Transaction Exemption 90-1 (“PTE 90-

1”) provides an exemption from certain provisions of ERISA 

relating to ERISA benefit plan transactions involving 

insurance company pooled separate accounts (“PSAs”). Under 

the exemption, a fiduciary, service provider, or sponsor of a 

plan that invests in a PSA may engage in otherwise prohibited 

transactions with the PSA, provided certain requirements are 

met, including the insurance company’s maintenance of 

records of any exempted transactions for a period of six years. 

Under the Paperwork Reduction Act of 1995, the DOL must 

have the approval of the Office of Management and Budget 

(“OMB”) to impose this recordkeeping requirement. As the 

current OMB approval for this recordkeeping requirement is 

set to expire on August 31, 2012, the DOL has submitted an 

information collection extension request to the OMB.  

 

TAKE AWAY: The DOL’s request serves as a reminder for 

insurance companies to confirm their compliance with the 

recordkeeping requirements of PTE 90-1. A failure to comply 

with these requirements will subject the insurance company to 

the restrictions of §§406 and 407(a) of ERISA and §§ 4975(a) 

and (b) of the Internal Revenue Code. Insurance companies 

that fail to comply with PTE 90-1 also could face liability for a 

breach of fiduciary duty for engaging in a prohibited 

transaction and excise taxes on the prohibited transaction. 

Sponsors and advisors of an ERISA plan with an interest in a 

PSA should confirm with the insurance company that it is 

currently in compliance and include in its plan agreement a 



representation that the insurance company will maintain 

compliance with the recordkeeping requirements.  

 

 

Overview  

PTE 90-1 provides an exemption from certain provisions of ERISA 

relating to transactions involving PSAs. Without the exemption, a party 

in interest to an ERISA benefit plan (e.g., a plan fiduciary, a service 

provider to the plan, and the plan sponsor) may be prohibited from 

furnishing goods and services to a PSA in which the plan participates 

and may be prohibited from engaging in other transactions. Under the 

exemption, parties in interest to a plan that invests in a PSA may 

engage in otherwise prohibited transactions with the PSA if the plan’s 

participation does not exceed specified limits and other conditions of 

PTE 90-1 are met. 

One of these conditions requires the insurance company to maintain 

records of any transaction to which the exemption applies for a period 

of six years. Under the Paperwork Reduction Act of 1995, however, the 

DOL must have the OMB’s approval to impose this recordkeeping 

requirement. As the current OMB approval for this requirement is set 

to expire on August 31, 2012, the DOL has submitted an information 

collection request to the OMB seeking an extension of its authority to 

require the maintenance of records concerning transactions pursuant 

to PTE 90-1. The DOL has not proposed any revisions to the current 

recordkeeping requirements. 

1. What is the recordkeeping requirement of PTE 90-1? 

PTE 90-1 requires that an insurance company maintain records for a 

period of six years from the date of the applicable transaction as 

necessary for the persons specified in the exemption to be able to 

determine whether the conditions of the exemption have been met. The 

insurance company, however, will not lose the benefit of the exemption 

if the records are lost or destroyed within the six year period due to 

circumstances beyond its control. 

2. What transactions are covered by PTE 90-1? 

PTE 90-1 applies to a variety of types of transactions involving a PSA, 

including: 

• A transaction between a party in interest to a plan and the PSA 

in which the plan has an interest; 

   



• The furnishing of goods to a PSA by a party in interest to a 

plan; 

   

• The leasing of real property by the PSA to a party in interest; 

   

• Any transaction between a PSA and a party in interest to a plan, 

solely by virtue of providing certain services to the plan; 

   

• Services provided to a PSA by the insurance company in 

connection with the management of real property investments 

of the PSA; and 

   

• The furnishing of services, facilities, and any goods incidental 

to such services and facilities by a place of public 

accommodation owned by the PSA, to a party in interest with 

respect to a plan with an interest in the PSA, which are 

provided on a comparable basis to the general public. 

3. What are the other conditions of PTE 90-1? 

Apart from the recordkeeping requirement, the covered transactions 

must meet certain additional conditions set forth in PTE 90-1 on 

covered transactions, some of which include: 

• The party in interest cannot be the insurance company, or an 

affiliate thereof, that holds the plan assets in its PSA or any 

other separate account. 

   

• The terms of the transaction must not be less favorable to the 

PSA than the terms generally available in separate arms-length 

transactions between unrelated parties at the time the 

transaction is entered into and at the time of any subsequent 

renewal that requires the insurance company’s consent. 

4. Who may request the records from the insurance 

company? 

The records must be unconditionally available at their customary 

location for examination during normal business hours by (a) any duly 

authorized employee of the DOL or the Internal Revenue Service, (b) 

any fiduciary of a plan who has authority to acquire or dispose of the 

interests of the plan in the PSA, (c) any contributing employer to any 

plan that has an interest in the PSA, and (d) any participant or 

beneficiary of any plan which has an interest in the PSA. None of the 

persons described in (b) through (d) are authorized to examine an 



insurance company’s trade secrets or commercial or financial 

information which is privileged or confidential. 

Next Steps 

Insurance companies should review their records to ensure that they 

are in compliance with the six year recordkeeping requirement of PTE 

90-1 for any transactions that have been entered into pursuant to the 

exemption. For any new transactions subject to PTE 90-1, insurance 

companies should ensure that record maintenance systems are in place 

and that the records are readily available to any person authorized 

under the exemption to request the records. 

Sponsors and advisors of an ERISA plan with an interest in a PSA 

should confirm with the insurance company (preferably in writing) that 

it is currently in compliance and include in its plan agreement a 

representation that the insurance company will maintain compliance 

with the recordkeeping requirements. 

 

In order to comply with requirements imposed by the IRS which 

may apply to the Washington Report as distributed or as re-

circulated by our members, please be advised of the following: 

 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO 

BE USED, AND IT CANNOT BE USED, BY YOU FOR THE 

PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to 

be a “marketed opinion” within the meaning of the IRS 

guidance, then, as required by the IRS, please be further advised 

of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 

PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, 

BASED ON THE PARTICULAR CIRCUMSTANCES, YOU 

SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX 

ADVISOR.   
  

 


